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District of Columbia Code, (1967 Ed.) 


§22-501. 


Title 18, Federal Rules_of Criminal Procedure 


Rule 24(a) Trial jurors. 


Rule 52(b) Plain error. 


APPLICABLE STATUTES 


Assault with intent to kill, rob, rape, or poison. 


“Every person convicted with assault with 
intent to kill or to commit rape, or to 
commit robbery, or mingling poison with 

food, drink, or medicine with intent to 
kill, or wilfully poisoning any well, 
spring, or cistern of water, shall be 
sentenced to imprisonment for not more 
than fifteen years." ; 


Assault with intent to commit mayhem or with 
dangerous weapon. 


"Every person convicted of an assault with 
intent to commit mayhem, or of an assault 
with a dangerous weapon, shall be sentenced 
to imprisonment for not more than ten years.” 


ee D 


"The court may permit the defendant or his 
attorney and the attorney for the government | 
to conduct the examination of prospective | 
jorors or may itself conduct the examination. 


In the latter event the court shall permit | 
the defendant or his attorney and the attorne 
for the government to supplement the examina- 
tion by such further inquiry as it deems prop 
or shall itself submit to the prospective jur 
such additional questions by the parties or 
their attorneys as it deems proper.” 


"Plain errors affecting substantial rights ma 
be noticed although they were not brought to) 
the attention of the court.” 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22064 
BEATRICE HAMMONDS, 
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Ve 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1. Was defendant denied a fair trial as the result of 
the selection of a juror who had given an unintelligible response 
to a double question asked on the voir dire examination? 
2. Was defendant denied a fair trial on the charge of 
assault with intent to kill by the failure of the trial court 
to (a) sufficiently define specific intent and (b) instruct on 


the effect of voluntary intoxication on specific intent? 


3. Was it plain error for the trial court to fail to 


instruct on the issue of defendant's voluntary intoxication inso- 


far as this affected the specific intent necessary to {Soe the 


offense of assault with intent ‘to kill even though this 


instruction was not requested by moo intedicomisel who |also 
failed to object to its omission? | 
A. If it is not plain error to fail to instruct on 
the issue of voluntary intoxication, is it nevertheless 
prejudicial error requiring reversal when the defendant is 
represented by appointed counsel whom she did not select? 
4. Was defendant denied a fair trial as a result of 
testimony elecited relative to the complaining itoeac wounds 
and as a result of statements made by the prosecutor? 
5. Should the defendant be resentenced as a reshit of 


the trial court's incorrect statement as to the maximum 


sentence which could be imposed? 


x. 


STATEMENT OF THE CASE 

This is an appeal from a conviction of assault with a 
dangerous weapon and assault with intent to kill. 
| 
The defendant was charged, in a two-count indictment, 

with assaulting one Patricia Smith with a dangerous weapon, that 
is, a knife, on April 7, 1967, and with assaulting the| said 
Patricia Smith on April 7, 1967, with the intent to kill. 


ae me 


On August ll, 1967, defendant was arraigned and entered 
a not guilty plea. She apparently remained in custody until 
December 12, 1967, when she was granted a "daytime release" 
from 7:00 A.M. until 7:00 P.M. daily on the conditions that 
She (a) not partake of alcoholic drinks, (b) not contact other 
parties in the case, and (c) not visit complainant. 

On January 9, 1968, defendant was sentenced to a ninety- 
day term for drunkeness and her bond in the instant case was 
revoked. 

Trial commenced on March 14, 1968, and the verdict 
convicting on both counts was returned on March 19, 1968. 
Defendant was sentenced on May 10, 1968, to one (1) year to 
four (4) years on each count, said sentences to run concurrently. 


On May 17,1968, leave to appeal was granted. Jurisdiction 


of this appeal is vested pursuant to 28 U.S.C. §1291. 


At teen athe following facts developed: 

On April 7, 1967, defendant, Patricia Smith (the com- 
plainant), William ‘Thomas Floyd, and several ocnay men and women 
were residing at a home owned by Mr. Floyd located at 405 First 
Street, Southeast (TR 17, 23, 41, 73). Defendant had been 
living there se about three years (TR 46, 73) and Miss Smith 


for about two or three months (TR 41, 74). 
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At approximately 9:00 A.M. on that day, defendant and 
Miss Smith began getting their change together to purchase some 
wine (TR 24), (as they both had the shakes) (TR 25), and at 


10:00 o'clock A.M. defendant returned from a nearby liquor 


store with a pint of Wild Irish Rose (TR 24). At = 10:30 


° Loe A.M. Ann Colbert ("Shoes") arrived and obtained a-£LEth 


Malia of wine (TR 25), which was consumed by defendant, Miss’ Smith, 
ay 
Bese, J) Miss Fredericks, and Miss Colbert (TR 26). At about 11:00 o'clock 


A.M. aman identified as Jack, who was a friend of the defendant, 
arrived with six pints of one-hundred-proof whiskey (TR 75). 
According to Miss Smith she had nothing more to bint 
that day (TR 27, 35), but this statement was seeetovec tea by 
the dadanaant (TR 76) and by Mr. Floyd who stated that! she showed 
the effects of drinking (TR 44, 45) when he and Miss ange went 
upstairs to bed. Apparently, the consumption of icone continued 
throughout the 3 afternoon until approximately 5:30 o'clock P.M. 
“when Mr. Floyd returned from work (TR 28, 80). | 
Defendant testified that she left the houea ‘between 6:30 
and 7:00 o'clock P.M. (TR 78, 80, 82, 83) and walked mes to 
New Jersey Avenue to get a cab (Tr 78). After a eeeida of 
approximately one-half hour she got a taxi and went to Joe's 
Restaurant at Seventh & P Streets, Northwest (TR 78), operated 


by Miss Gertrude Kohook (TR 79) . Defendant stated that she 


das 


remained at the restaurant until after closing at 12:00 o'clock 
P.M. and thereafter’ went to a party at the house of Flora Ward 
(TR 79), and did not return home to 405 FPirst Street, Southeast, 
until7:00 o'clock A.M. the next day (TR 83) at which time she 
was arrested. 

Witness Gertrude Kahook testified that she remembered 
seeing the defendant in her restaurant on a Friday in April, and 


that defendant arrived between’ 9:30 and 10:00 o'clock P.M. 


(TR 67, 79). On cross-examination she was able to recall the 


date more vividly, recollecting that there was a birthday arey 
for her friend, McArthur Caldwell, who's birthday is April 7 

(TR 69). Miss Kahook further testified that defendant did not’ 
appear to be upset (TR 68). She did not notice whether defendant 
had been drinking (TR 70). 

Miss Smith testified that she went downstairs to fix 
herself something to eat at about 8:00 o'clock P.M. (TR 29, 30) 
and that when she came down the steps to the ground floor she saw 
the defendant standing by the front door rasrinecdat the screen 
(TR 37, 38) - Miss Fredericks, Miss Colbert and Mr. Reed were 
sitting in the front room (TR 34, 38). Miss Smith further 
stated that there were pete between herself and the defendant 
(TR 31, 36, 37) but the defendent stabbed her from behind (TR 37). 


Miss Smith stated that she remembered hearing a scream but 


ties 
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could not recall whether it was her own or one of the ladies in 

the front room (TR 30, 31). 4 
Mr. Floyd testified that ean’ 9:00 o'clock rate ote 46), 

after Miss Smith went downstairs, he heard a holler (TR 42) and 

heard Miss Smith call “Bea, oh, Bea, don't do this to me." 

(TR 43). He stated that he ran downstairs, heard a Se slam 


and saw a woman running down the street (TR 43). He was unable 


to identify defendant as the fleeing woman (TR 52). Floyd further 


' testified that there had been an “acrimonious exchange" between 


the two women for about an hour or so prior (TR 45), that Miss 


Stevens had been drinking and was loud and difficult er get 
along with that night oes 49), and that he separated then: told 
defendant to go to har room, and took Miss Smith upstairs (TR 44). 
Mr. Floyd saw Mr. Reed and Mr. Fredericks in the house! after the 
stabbing but did not see Miss Colbert (TR 48). Mr. Floyd also 
stated that cere had been prior altercations between Miss Smith 
and the defendant. | iw | 
Private John R. While stated that he eenciaad to the 
home address at: approximately 10:00 P.M. and saw the complainant 
who was lying in the living room "cut pretty bad" (TR 54), and 
that "some of the insides hanging out, they had to egal back in 
her." He could not recall any other information and Had no 


records. 


Dr. Edil R. Bethan, on behalf of the Government, testified 
that Miss Smith was admitted to the Emergency Room at Casualty 
Hospital between 10:30 and 11:00 o'clock P.M. (TR 59). He 
stated she had been' stabbed in the abdomen and chest, was in a 
shock-like but critical condition, although conscious (TR 59). 
He described the size of the wounds (TR 59), the treatment given 
her (TR 60), the depth of her wounds (TR 61). He finally 
rencered his opinion that her wounds had been inflicted by 
a knife (TR 61). 

Private Wayne A. Layfield stated that he arrested the 
snrondnnt at 7:05 o'clock A.M. on April 8, 1967. 

At trial during the voir dire examination of the 
prospective jury panel conducted by the court, the Court asked 
the members of the panel to stand if any of them or their immediate 
family had been the victim of any criminal offense, whether it 
be assault or stealing of an automobile, robbery, housebreaking, 
larceny or any type of criminal offense. The following colloquy 
took place. : 

"PROSPECTIVE JUROR. My name is Carol Settles. My 

husband is a cab driver and was robbed in December of 

1967. 

"The Court. Was there an arrest and trial resulting" 

“PROSPECTIVE JUROR. Not particularly in this instance 


of his case; an arrest a little later on a man that 
_ was robbed by the same person. 
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"THE COURT. Did your husband testify? 
“PROSPECTIVE JUROR. No 


"THE COURT. Anything about that experience which 
would cause you to be prejudiced at the outset so 
that you couldn't be a fair and impartial juror in 
this case; you are sure you could try this case on 
the sworn testimony? | 


"PROSPECTIVE JUROR. Yes." 
(TRY 65:7) 


Subsequent, Carol Settles was on the list of jurors selected 


(TR 12). 


In a bench conference Sonaueted ducing the voir sire 
examination, theCourt was informed of the fact that the 
complainant was four ape sive months pregnant at the time of 
the alleged assault. (TR 10). Deemnaentes attorney objected to 
the disclosure of such seceuccien! and although the Court agreed 
that it should not be brought out, ultimately stated it was suffic- 
ient to show the pregnancy, that it had some bearing oh the 
de fendant (TR 11, 12). During the course of the trial, the prose- 
cutor brought out the fact of Miss Smith's pregnancy in his open- 
ing statement (TR 15), and on cross-examination of thel defendant 
(TR 84), although it was never directly put into evidence by 
the complainant. His preoccupation with the pregnancy and the 
severity of the wound was evidenced by the testimony elicited 


from Private While, Dr. Bethan and Mr. Floyd. | 
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Z DEFENDANT WAS DEPRIVED OF HER RIGHT TO A FAIR TRIAL 
§ BECAUSE A JUROR WHOSE PARTIALITY WAS UNDETERMINED . 
- WAS IMPANELLED \ 

- (Defendant desires the Court to read Pages 6 and 7 


of the Reporter's Transcript.) 


Prior to the trial of this case, the court conducted the 


voir dire examination of the prospective panel. During the 


aces course of the examination, the court discussed basic principles 


and asked basic questions to determine whether any juror would 


“ be unable to render a fair’ and impartial trial to the defendant. 


-~ 
oN Midway through the examination, the court asked whether 
~~ 


' any member of the panel or his immediate family had been the 
se! victim of any criminal offense “whether it be assault or 
stealing of an automobile, robbery,housebreaking, larceny or 
te any type of criminal offense." (TR 6) At this one Carol Settles 
ih stood up and the following colloquy took place: 
ay "THE COURT. Anything about that experience 

which would cause you to be prejudiced at 

the outset so that you couldn't be a fair 
S and impartial juror in this case; you are 
-« sure you could try this case on the sworn 
>| testimony? 
“PROSPECTIVE JUROR. Yes." (TR 6-7) 


In effect, the court asked the prospective juror the double 


question viz, whether she was prejudiced and whether she was not 
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not prejudiced, to which the answer was an inexplicable “yves." 


Thereafter Carol Settles was among the jurors impanelled to re- 


turn a verdict-on defendant's guilt. The samé routine) occurred 


with a aatherkenor: aneis juror, Mary Dunn, but she was not on 
the final jury list (TR 7). | 

There can be no doubt that the trial court has great 
latitude in the conduct of voir dire examinations, and broad 
discretion as to the questions that may be asked. P.R.Crim.P. 
24(a), 18 U.S.C.; Sellers v. United States, 106 U.S ABp.D.C.- 209, 
271 F.2d 475 (1960). Yet it is equally clear that the exercise 
of that discretion is “subject to the essential demands of 


fairness." Adridge v. United States, 233 U.S. 308, 310, 75 


LeEd. 1054, 51 S.Ct. 470 (1931); Brown v. United Statés, 119 


U.S.App.D.C. 203, 338 F.2d 543 (1964). This case does not involve 
the abuse of discretion in refusing to permit an inquiry concerning 


partiality; rather, it involves the action of the court in 


permitting a juror to be impanelled who has either already 


. admitted prejudice or created a serious doubt as to such pre- 


scatioa: In reality, it is impossible to tell retrospectively 
whether Carol Settles was certain of her own ertiaiity ox not. 
The fact that subsequent general questions concerning partiality 
were asked does not absolve the problem because, once having 
spoken out and hearing no more from the court,: she cold 


age: 


assume that her position had been stated. 

While the government may assert that this defect was 
waived by the failure of defendant's court-appointed counsel 
to interpose timely objection or issue a challenge for cause, 
the procedural defect’ herein could not be deemed waived in 
the absence of evidence that it resulted from deliberate choice 
made by counsel and participated in by his client. Wade v. 
Yeager, 377 F.2d 841 (3rd Cir. 1967). The controlling standard 
for determining waiver is well established; there must be "an 
intentional relinquishment or abandonment of a known right or 
privilege." Johnson v. Zerbst, 304 U.S. 458, 464, 82 L.Ed. 1461, 
58 S.Ct. 1019 (1938); Fay v. Noia, 372 U.S. 391, 439, 9 L.Ed.2d 
837, 83 S.Ct. 822 (1963). There was no such evidence in the 


trial record of the instant case. 
Ir 


THE TRIAL COURT'S INSTRUCTIONS ON SPECIFIC INTENT (a) 
DID NOT PROPERLY ADVISE THE JURY OF THE REQUISITE ELE- 
MENTS AND (b) DID NOT MENTION THE EFFECTS OF INTOXICA- 
TION ON THE FORMATION OF SUCH INTENT 


(Defendant desires the Court to read Page 106 of 
‘ the Reporter's Transcript) 


A. The trial court erred in instructing the jury with 


respect to the requisite intent to secure a conviction for assault 
with intent to kill. 


Defendant is entitled to instructions relating to any theory 


of defense for which there is a foundation in the evidence, al- 


though the evidence may be weak, insufficient, inconsistent, or of 


doubtful credibility, or the evidence against him may seem overwhelminc 
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Tatum v. United States, 88 U.S.App.D.C. 386, 390; 190 F.2d 612, 
616 (1951); Spencer Womack v. United States, 119 U.S.App.D.C. 

40, 336 F.2d 959 (1964). Thus defendant would surely pareneieaaa 
to detailed instructions with respect to the absence of any one 
element of an offense. The responsibility for instruction the 
jury on the essential elements of crime rests upon the eee and 
the failure to meet that special responsibility is not acdoea by 
the absence of objection by counsel. Barry v. United States, 109 
U.S.App.D.C. 301, 302, 287 F.2d 340, 341 (1961); F.R.Crim.P. Rule 


52(b), 18 U.S.C. This is eSpecially true where the failure to 
| 
interpose timely objection to a critical omission, which has deprived 
defendant of due process and a fair trial, has been made by court- 


appointed counsel. United States v. Smith, 353 F.2d 166, 168 (4th 
| 


Cir. 1965). 


Defendant was charged with two separate offenses, assault 
with a dangerous weapon (D.C. Code §22-502) , and assault with 
intent to kilt (D.C. Code §22-501) + while both charges ee out of 
a single act, they ive been held to be maintainable onthe ground 
that each offense weeaives proof of a fact or elements which the 
other does not. Ingram v. United States, 122 U.S.App-D.C. 345, 346, 
353 F.2d 872, 873 (1965). One essential element prerequisite to 
assault with intent to kill is the specific intent to commit either 


manslaughter or murder. Davis v. United States, 16 App,D.Cc. 442 


ieies 


(1900); Coratola v. United States, 24 App.D.c. 229 (1904). 

At the close of the trial, the trial court gave the 
following instructions to the jury on the issue of specific 
intent: 


“Now the defendant asserted in the second count of 
the indictment as Assault with Intent to Kill. An 
assault phrase of that offense is the same as Assault 
with a Dangerous Weapon. As assault is defined by law 
as an unlawful attempt or effort with force and vio- 
lence to do injury to the person of another coupled with 
the present apparent possibility of carrying out such an 
attempt and if such an attempt was made with intent to 
kill, then the offense is known as assault with intent 
to; kz. 


In order to sustain this charge in the second 
count, an assault with intent to kill, it is neces- 
sary for the Government to prove in addition to the 
elements. An assault, as I have defined for you that 
there was a specific intent on the part of the defendant 
to kill the complaining witness in this case. Intent 
is proved by what a person says or by what the person 
says or by what a person does." (TR 106) 


Defendant submits that these instructions were too general and 
Gid not adequately define the distinctions between general and 
epeneete intent. Specifically, defendant urges that the Court 
was bound to instruct the jury that a much higher degree of mind- 
fullness is required for the specific intent required in the 


offense of assault with intent to ki11.2/ Intent may not be presumed 


in an offense requiring specific intent unless it is shown 


that the offense was committed knowingly. Nelson v. 


1/ Defendant submits further that the instruction as to 
"reasonable doubt" should have referred specifically to the various 
elements of the offenses and particularly that the jury must be 
satisfied beyond a reasonable doubt that the defendant attempted to 
kill the complainant, knowingly and consciously, with evil purpose, 
believing that death would be the natural and probable consequence 
ef the act. McAffee v. United States, 70 App.D.Cc. 142, 150 105 
F.2d 21 (1936) 
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United States, 97 U.S. App.D.C. 6,227 F.2d 21 (1955). the 
severity of the Court's omissions is manifestly reinforced 


when viewed against the fact that defendant was also charged 
| 


with assault with a deadly weapon, a form of aggravated assault 
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not requiring specific intent, because the proper distinctions 
were not drawn and the jury may have felt that conviction of the 


latter necessitated conviction of the former. 
B. The Court's Instruction on Specific Intent Did not 
Advise the Jury on the Effect of Drunkenness although There ° 


Was Ample Evidence in the case to Necessitate Instruction on 


| 


This Point. 
While the trial court gave general instructions on 
specific intent [TR 106], nothing was said to explain to the 
jury that it was essential that "the defendant was sober enough 
to be capable of forming this intent," and that the jury should 
acquit defendant if there was reasonable doubt as to defend- 
ant's capacity. erasceie v. United States, 84 U.SzApp.D.c. S20, 
172 F.2d 884 (1949). | 
The issues of alcoholism and of the consumption o£ alcohol 
during the day of the assault were consistently and cohtinu- 
ously brought out at trial. From 9:00 o'clock in the morning, 


when the complainant and defendant had the shakes [TR 25], and 
| 
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thereafter throughout the rest of the day and into the 
evening, there was ample nyi@ence tarnished by the com- 
Plainant, Mr. Floyd, and the defendant that defendant had 
been drinking heavily. The statements by the trial court 
at the sentencing hearing demonstrate that the court was 
well aware of defendant's habitual inebriation and her con- 
Gition on the day in question [TR 114-115]. 

While a person who has become voluntarily intoxicated 
is not absolved of criminal responsibility for crime in 
general, Easter v. District of Columbia, 124 U.S.App.D.C. . 
33, 361 F.2d 50 (1966), drunkenness is relevant to the issue 
of intent in the category o£ crimes where specific intent 
is required. Heideman v. United States, 104 U.S.App.D.C. 


128, 259 F.2d 943 (1958), cert. den. 359 U.S. 959, 3 L.Ed. 


767, 79 S.Ct. 800 (1959). 
Although assault with a deadly weapon does not require 


specific intent, Parker v. United States, 123 U.S.App.D.C. 


‘343, 359 F.2d 1009 (1966), proof of specific intent is a 


prerequisite to conviction of assault with intent to kill. 
Edwards v. United States, supra. The failure of the trial 
court to instruct on this issue wrere intoxication is in the 
case has been held reversible error. Spencer Womack v. 


United States, supra. As this court there stated, the defendant 


i/ See, for example, the transcript at pp. 24-27, 35- 
36, 44, 49-50, 75-76, 83, 114-115. 
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“fis entitled to an instruction on drunkenness 
< i. as bearing on intent ... if sufficient evi- 
@ence on the intoxication issue has been intro- | 
duced so that a reasonable man could possibly 
entertain a doubt therefrom that the accused was 
et able to form the necessary intent.'"” [citation 
o omitted] ! 


It is patently clear that there was sufficient evidence 
| 


> in the case to require an instruction on the ability of de- 
\ fendant to form the requisite specific intent in the event 
—y 

id the jury disbelieved her “alibi” testimony and determined 
~~ | 


that she had committed the alleged act. Edwards v. Unilted 


~ 
o 
“N States, supra; Heideman v. United States, supra. ° 


Inasmuch as such an instruction was vital to defendant, 
- | 


it is the duty of this court to notice and correct the plain 


error incident to its omission, even if it was not brought 
to the attention of the trial judge in the usual manner. 
Barry v. United States, 70 App.D.Cc. 142, 151, 105 F.2d |21, 
30 (1939); Meadows v. United States, 65 App.D.C. 275, g2 F.2d 


881 (1936); Paxton v. United States, 97 U.S.App.D.C. 173, 176 


222 F.2a 794, 797 (1955); F. R. CrimP., rule 52(b), 18 /U.8.c. 
Furthermore, notwithstanding the fact that counsel can 
offer this court no authority on the point, it is appellant's 
contention that all prejudicial error is reversible error when 
an indigent defendant has counsel appointed for her. Appel- 
lant submits that in these circumstances counsel for an 


indigent is held to the highest standards of the bar and 
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unless it can be clearly demonstrated that a prejudicial 


error occurred as a calculated part of the trial strategy, 


joined in by the defendant, this court should notice and 


correct the error. 
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DEFENDANT WAS DEPRIVED OF A FAIR TRIAL BY 

PREJUDICIAL STATEMENTS MADE BY THE PROSE- 

CUTOR AND BY TESTIMONY ELICITED BY HIM. 

(Defendant desires the courtto read pp. 10, 

iL, i2, 15, 16, 54, 55, 55, 60, GL, and $4 

of the Reporter's Transcript.) 

It is well established that in criminal trials no 
evidence may be ee eee does not directly tend to 
prove or disprove the matter in issue. Bowman v. United 
States, 50 App.D.C. 90, 267 F. 648 (1920). To be admissible, 
evidence must have some potential probative weight upon 
the issues under trial. Herman L. Womack v. United States, 
111-U.S.App.D.C. 8, '294 F.2d 204 (1961), cert. den. 365 U.S. 
S59, -5' 3. BG. 22 S22, Sl Sct. $26. 

Defendant submits that (1) the statements by the 
prosecutor concerning complainant's pregnancy at the time of 
the assault, and (2) testimony of several witnesses concerning 
the severity, depth, size, condition and treatment of com- 


plainant's wounds were prejudicial and irrelevant and de- 


prived defendant of a fair trial. 


ee A ee 


cutor 


At the close of the voir dire examination, the prose- 
approached the bench and the following colloquy ensued: 


"MR. LUMBARD. I should have mentioned this 
earlier. It is a fact for which might influence | 
some of the jurors. It is alleged that the com-| 
plainant was somewhere between four and five and | 
a half months pregnant and as a result of being 
stabbed she lost her baby. This might affect some 
of the women on the Panel. | 


"MR. GARBER. I would put this on the record. I 
would object to any such testimony or to any facts 
of that nature coming to the attention of the jury 
for the simple reason I don't think it goes to the 
merits of this case. This defendant is charged 
with assaulting with intent to kill or assault with 
a Gangerous weapon. The fact she may have lost a 
child, I don't think that has anything to do with 
the elements of the offense. | 


. | 

“THE COURT. It has some bearing on the defendant 
but I think it's inflammatory; there is mitigating 
Ganger if there was a verdict. It might come back 
for re-trial. I think it would be better if it 
were not brought out. 


"MR. LUMBARD. The problem is the nature of the 
wound; she was stabbed in the abdomen. 


“THE COURT. It can be brought out that she was 
pregnant at the time. No harm in that. What 
happened four. or five months later? 


"MR. LUMBARD. She lost the baby at the time. | 


"THE COURT. At the very time? It's pretty 
inflammatory and it's so parallel, when you have, 
some of these pictures. The Court has to use dis- 
cretion in determining which ones are to be re- 
ceived on account of the possibility of inflaming 
the jury unduly and getting away from the consid-+ 
eration of the evidence. I don't think it's 
necessary to establish the case. You can show 
the pregnancy and I think that is sufficient. 


= {2 = 


I would be a little concerned about the possi- 


Me bility of coming back if there is a verdict. 

~Y I try to protect these verdicts and I don't 

oe think it's going to make any difference if you 

ie get a verdict in this case. You had better 
caution your witnesses so they won't 


intentionally -- 
{END OF BENCH CONFERENCE - IN OPEN COURT) " 
PER AAP p dode py seo 
It is obvious that the trial court was aware of the 
prejudicial nature of such evidence and that the court 
cautioned against the introduction of evidence on the preg- 
nancy and the fact that the child was lost. Apparently, : 
however, the court relented and agreed to permit evidence 
on the fact of pregnancy to be introduced. 
Thereafter, in his opening statement, the prosecutor 
stated: 
"We expect the evidence to show that at the 
time of this attack the plaintiff, Patricia Smith 
was some four or five months pregnant. Asa 
result of these two blows, Patricia Smith, we 
expect .to show, passed out, did not revive until 
She was at Casualty Hospital. We expect to show 
that she was in the hospital over three weeks 
whereupon she left upon the advice of the phy- 
Sician, that she underwent considerable surgery 
as a result of this attack.” [TR 15, 16] 
Defendant submits that, while the court has a large measure 
of discretion in the admission of evidence, it was an abuse 
of discretion to permit any statements by the prosecutor 


on the question of pregnancy. This was inflammatory and 


had no bearing on any issue in the case. Assuming, arguendo, 


wh 


by a proper foundation in the evidence at trial. No ques- 


United States, 104 U.S.App.D.C. 384, 262 F.2d 695 (1958). 


that it was not an abuse of discretion, there was error! 
by the mention of pregnancy because it was never established 
| 
tions were asked the complainant or Mr. Floyd to establish- 


pregnancy, yet the prosecutor, without any foundation there- 


for, again brought up the subject in his cross—examination 
| 


of defendant: 


"Q You said that Patricia Smith was Willie 
Floyd's common law wife? 


"A That's right. 
"Q In fact, she was pregnant by him at that | 
time? a | 


"A I wouldn't ‘nid whether she was or not." 

[TR 84] 
Defendant urges that the statements by the prosecutor cre- 
ated prejudice and deprived her of a fair trial. Frank v. 


Additionally, defendant urges that the testimony of 


Officer While and Dr. Bettran, witnesses for the Government, 


created prejudice in that the major part of their testimony 

was inflammatory and without probative value. Private While 
| 

was not the arresting officer in this case; the only rele- 

vant aspect of his testimony was that complainant had been 


stabbed with a knife. Yet the prosecutor elicited statements 


= 20 =- 


. from the police officer that complainant “was cut pretty 

lag bad" [TR 54] and that "she had been cut in the stomach; 

id some of the insides hanging out they had to place back in 
ou her. They put her on a stretcher and carried her out” 

a [TR 55}. 

— Again, with respect to Dr. Bettran, the only relevant 
. matter that could have been elicited was that the injury 

By resulted from "a sharp pointed instrument, possibly a knife" 
~~ 

< {TR 61]. Yet, notwithstanding this, the prosecutor went 

= into great depth as to her condition and blood pressure on ° 
<4 admission [TR 59], the size.(approximately 2.3 centimeters) 
a of her wound [TR 59], epee therapy [TR 60], that her 
—w condition was critical [TR 60], and that her wound “was 

e pretty deep" [TR 61]. 

“e 

~< IV 

oe INASMUCH AS THE TRIAL COURT BELIEVED THAT 

al CONSECUTIVE SENTENCES COULD BE IMPOSED, 

=a THE CASE MUST. BE REMANDED ; 

a (Defendant desires the Court to read pp. 112, 

ay 113, and 114 of the Reporter's Transcript.) 

at 


This court has held that while the offenses of assault 
with intent to kill and assault with a deadly weapon are 
separate and distinct, the single act by which.they were 


committed may not "be punished cumulatively as both a 


a ae 


v« 


S44 


beer pes 


rors <2 


ah 


more and a less serious form of aggravated assault," and 
ae 


that there cannot be a "pyramiding of the penalties." 


Ingram v. United States, supra, 122 U.S.App.D.C., at p. 


| 
rt 
| 


1 
| 


346, 


353 F.2d at p. 873. There this court held that consecutive 


| 
Sentences may not be imposed for the crimes which defendant 


was convicted, stating: 


". . « we cannot say with any certainty that 
Congress intended that one assault with a knife 
in an attempt to kill would be twice punished 
because it was an assault with a knife. To say 
such an act constitutes both an assault with a 
deadly weapon and an assault with intent to kill 
does not say that the punishment may be twofold 
where the offenses are comingled in one assault, 
unless it can be said.also that two punishments 


were intended by Congress. We think this cannot | 


be said. .. . it is unlikely that Congress in- 
tended a single act to be punished cumulatively 
as both a more and a less serious form of aggra- 
vated assault." | 


At the sentencing hearing, the trial court stated: 


". . - you are aware of the fact that the Court 
may sentence you under the charge in which you 
are convicted of Assault with a Dangerous Weapon 
not more than ten years and Assault with Intent 
to Kill, twenty-five years if I were to give 
you consecutive sentences. .. ." [TR 114} 


| 
| 


| 
As explained in the Ingram case, the theory that consecutive 


sentences may be imposed incident to the convictions herein 


is erroneous. 


The court was advised by defendant's counsel that this 


was the first felony conviction of the defendant [TR 112]. 


- 22 = 


The matter was confirmed by the court in an examination of 
the defendant's prior criminal record [TR 113-114]. Ulti- 
mately, the court imposed concurrent sentences of one to 
four years on each count. Inasmuch as there is no method 
by which this court can examine the mental processes of 
the trial judge, it must be assumed that, in the absence 
of clarification in the record, the sentences were imposed 


pursuant to this erroneous premise. 


CONCLUSION 
Appellant submits that the verdict entered against 
her should be reversed and this case remanded for a new 


trial. 


Respectfully submitted, 


A baby Kleven. 


Stanley Klavan 


: 818 - 18th Street, N.W. 
" Washington, D.C. 20006 
298-9191 


Attorney for Appellant 
(Appointed by this Court) 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Brief 
of Appellant was delivered to the Office of the United States 
Attorney, United States Courthouse, Third and Constitution 
Avenue, Northwest, Washington, D.c., this %™ day of 
August, 1968. 
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Stanley Klavan 

Attorney for Appellant 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


'1. Was appellant deprived of a fair trial by the fact 
that a particular juror sat on the case, where during voir 
dire the juror indicated that a member of her family had 
been a crime victim but that she was sure that neither 
that prior experience nor any other reason would prevent 
her from being fair and impartial, and where experienced 
trial counsel did not seek to strike her either for cause 
or peremptorily? 

2. Was evidence as to the stabbing victim’s being four 
or five months pregnant when stabbed and as to the na- 
ture and extent of her wounds properly introduced and 
admitted at trial? 

3. Were the trial judge’s instructions, indicating that 
assault with intent to kill required the specific intent to 
kill and omitting any reference to intoxication as a de- 
fense, sufficient and proper where trial counsel made no 
related special requests or objections and where there was 
no direct evidence to support an intoxication defense? 
| 4, Was there any appealable error in apppellant’s sen- 
tencing where the trial judge indicated that the two of- 
fenses could bring consecutive sentences but where he in 
fact imposed concurrent sentences and indicated that the 
amount was the very minimum he could impose under 
the circumstances of the case? 


'* This case has not previously been before this Court under the 


same or similar title. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,064 


BEATRICE HAMMONDS, APPELLANT 
uv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On March 14, 15 and 18, 1968, appellant was tried 
by jury before Judge Luther W. Youngdahl on charges 
of assault with a dangerous weapon’ and assault with 
intent to kill? the charges arising out of the knife stab- 
bing of Patricia Ann Smith on April 7, 1967. The jury 
found appellant guilty of both charges, and Judge Young- 
dahl imposed concurrent sentences of one to four years 
imprisonment. 


122 D.C. Code § 502 (1967). 
222 D.C. Code § 501 (1967). 


(1) 


2 


The material trial events and evidence were the follow- 
ing. During the voir dire questioning conducted by Judge 
Youngdahl, one of the prospective jurors, who was subse- 
quently selected and not struck, responded yes to the ques- 
tion whether she or any member of her immediate family 
had been the victim of a crime. She was then asked by 
Judge Youngdahl whether anything about the experience 
would prevent her from being a fair and impartial juror 
and then whether she was sure she could try the case 
fairly solely on the sworn testimony. The prospective 
juror responded yes after the second question.* At the 
conclusion of the general questioning Judge Youngdahl 
asked all of the prospective jurors whether they knew of 
any reason, in light of all his questions or otherwise, why 
they could not be fair and impartial jurors. No one re- 
sponded yes. (Tr. 12.) 

Prior to Judge Youngdahl’s final voir dire question, 
government counsel, to insure that none of the prospective 
jurors would be unfairly influenced, informed the court 
at the bench that Patricia Smith was four or five months 
pregnant at the time she was stabbed and that she had 
lost her baby as a result of the stabbing. Judge Young- 


3 The colloquy between Judge Youngdahl and the prospective juror 
is set out below (Tr. 6-7) : 


[THE COURT] ... Any member of this Panel or of your 
immediate family been the victim of any criminal offense 
whether it be assault or stealing of an automobile, robbery, 
housebreaking, larceny or any type of criminal offense? 4 

Stand up, please. 

PROSPECTIVE JUROR. My name is Carol Settles. My 
husband is a cab driver and was robbed in December of 1967. 

THE COURT. Was there an arrest and trial resulting? 

PROSPECTIVE JUROR. Not particularly in the instance 
of his case; an arrest a little later on a man that was robbed 
by the same person. 

THE COURT. Did your husband testify? 

PROSPECTIVE JUROR. No. 

THE COURT. Anything about that experience which would 
cause you to be prejudiced at the outset so that you couldn’t 
be a fair and impartial juror in this case; you are sure you 
could try this case on the sworn testimony? 

PROSPECTIVE JUROR. Yes. 


x 
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dahl ruled that the victim’s pregnancy could be brought 
out because it reflected on the nature of the act charged 
but that the loss of the baby should not be brought out 
because it might be too inflammatory. (Tr. 10-12.) 

The government’s evidence showed that on April 7, 
1967, Patricia Smith and appellant were living in a room- 
ing house, at 405 First Street, Southeast, in the District 
of Columbia. The two had known each other for eight or 
nine months prior to April 7, while they were both living 
there. Miss Smith shared an upstairs apartment at 405 
with her common-law husband, William Floyd. (Tr. 16- 
18.) Miss Smith and appellant had done some drinking 
during the day of April 7 (Tr. 24-26), and Thomas Floyd 
came home from work around seven in the evening (Tr. 
42). He noticed some arguing between appellant and 
Miss Smith (Tr. 44, 51). Miss Smith fixed some dinner 
for her husband (Tr. 28), and afterwards the two went 
upstairs to their living quarters (Tr. 42). Sometime later, 
around 8:30 or 9:00, Miss Smith went back downstairs 
to go to the kitchen (Tr. 18, 29-30, 46). She passed ap- 
pellant on her way to the kitchen, and as she did so, got 
stabbed in the chest from behind. She turned around and 
appellant stabbed her a second time, in the abdomen. 
There was a scream, and Miss Smith fell unconscious. 
(Tr. 18-19, 30, 59.) During the stabbing Thomas Floyd 
was upstairs, but he heard his wife scream “Bea, Oh 
Bea,* don’t do this to me.” He ran downstairs, heard the 
front door slam and saw a woman running down the 
street. (Tr. 42-43.) Miss Smith was seriously wounded, 
some of her stomach insides were hanging out and had 
to be placed back in her; she was transported to Casualty 
Hospital and admitted in critical condition. (Tr. 54-55, 
58-61.) Appellant did not reappear at 405 until around 
seven the next morning, at which time she was arrested 
(Tr. 63-64). 


+ Bea was the short name by which Patricia Smith referred to 
appellant. See Tr. 29. 
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Prior to putting on defense evidence, appellant’s counsel 
indicated that her defense was alibi (Tr. 65). Appellant 
denied having stabbed Patricia Smith (Tr. 79). She 
claimed that she had left 405 around seven p.m. on April 
7, had gone over to 7th and P, Northwest, and had then 
gone to Joe’s Restaurant, at 1540 7th Street, Northwest, 
where she spent the rest of the evening (Tr. 66, 77-79). 
She stated that she was sober on April 7 (Tr. 77). The 
manager of Joe’s Restaurant had seen appellant there, 
apparently on the evening of April 7, but she had not 
seen her there earlier than 9:30 (Tr. 66-67). She also 
indicated that appellant was sober when she saw her that 
night (Tr. 69). 

There were no special instruction requests. Judge 
Youngdahl’s instructions included a statement on the ele- 


' ment of specific intent required for conviction of assault 


with intent to kill (Tr. 106), and defense counsel ex- 

pressed satisfaction with the judge’s charge (Tr. 110). 
At the sentencing hearing, Judge Youngdahl indicated 

that the two convictions could bring 10 and 25 years re- 


spectively if he were to sentence consecutively, but stated 
' he was not going to give consecutive sentences. He im- 


posed a one to four year concurrent sentence, stating that 
that was the very minimum he could give under the cir- 
cumstances (Tr. 114-15). 


- ARGUMENT 


I. Any question of partiality on the part of one of the 
sitting jurors was effectively removed by the trial 
judge’s voir dire questioning. 


(Tr. 6-7, 12) 


Appellant first contends that there was error because 
a juror of questionable partiality was permitted to sit 
on the case. A fair reading of the transcript indicates 
that no partiality was present.’ The transcript is a bit 
confusing in that separate responses are not recorded to 
Judge Youngdahl’s separate questions of whether any- 


5 See note 3, supra. 
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thing about the prospective juror’s prior experience would 
prevent her from being a fair and impartial juror and 
whether she was sure she could try the case fairly solely 
on the evidence. The confusion is most likely due to a 
failure by the court reporter to record a negative response, 
possibly a non-verbal head shake, to the first question. 
The affirmative response clearly relates to second question, 
the juror thereby saying she was sure she could try the 
case fairly. That no question of partiality remained is 
made certain by the negative response of all prospective 
jurors to Judge Youngdahl’s final general question and 
by the fact that experienced trial counsel did not move to 
strike the juror in question, either for cause or peremp- 
torily. 

II. Evidence as to the nature of the stabbing victim’s 
wounds and the fact that she was pregnant when 
stabbed was properly introduced and admitted into 
evidence. 


(Tr. 10-12, 15, 54, 55, 59, 84) 


Appellant argues that she was deprived of a fair trial 
by testimony relating to the nature of the wounds sus- 
tained by the stabbing victim and by references by gov- 
ernment counsel to the fact that the victim was four or 
five months pregnant when stabbed.* Evidence of the ex- 
tent of the wounds is certainly highly probative as to the 
element of assault in the two charges and, more particu- 
larly, as to whether it was the type of assault that re- 
flected an intent to kill. As such the evidence was prop- 
erly introduced.’ As to the references to Patricia Smith’s 
being pregnant, government counsel displayed his good 
faith by bringing the pregnancy and loss of child ques- 
tion to the attention of the court prior to making any 
reference to it. The pregnancy condition, presumably vis- 


* See Tr. 15, 54, 55, 59, 84. 


7 See Fields v. State, 160 Tex. Crim. 498, 272 S.W.2d 120 (1954); 
People v. Hopkins, 29 Il.2d 260, 194 N.E.2d 213 (1963); O’Bryant 
v. State, 222 Ga. 326, 149 S.E.2d 654 (1966); Middleton v. State, 
— Tex. Crim. ——, 402 S.W.2d 900 (1966). 
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ible at four or five months, coupled with the fact that 
the second stab was to the abdomen, is certainly probative 
as to appellant’s intent at the time of the stabbing. Judge 
Youngdahl acted to protect appellant from undue preju- 
dice by ruling that reference could only be made to the 
pregnancy and not to loss of child. Government counsel, 
in his subsequent statements and questions, complied com- 
pletely with the judge’s ruling. 


III. The trial judge’s instructions were sufficient and 
proper. 


(Tr. 65, 77, 106, 110) 


Appellant contends that the trial judge committed re- 
versible error by not adequately instructing on the spe- 
cific intent element of assault with intent to kill and by 
not instructing on intoxication as a defense to a specific 
intent crime. The argument is without merit. Judge 
Youngdahl sufficiently covered the specific intent element 
by informing the jury that assault with intent to kill as 
distinct from assault with a dangerous weapon required 
the specific intent to kill.* In light of there being ample 
evidentiary basis for concluding intent to kill, the fact 
that there was no additional elaboration on the nature of 
specific intent cannot reasonably be viewed as reversible 
error, absent a special request or objection by appellant’s 
trial counsel.® 

Judge Youngdahl’s not giving an intoxication instruc- 
tion should also not be questioned on appeal because no 
appropriate request or objection was made at trial.?° Even 


8 Jackson V. United States, 121 U.S. App. D.C. 160, 348 F.2d 772 
(1965) ; Byrd v. United States, 119 U.S. App. D.C. 360, 342 F.2d 
989 (1965). 


® Madison v. United States, 125 U.S. App. D.C. 26, 365 F.2d 
959 (1966); Barkley v. United States, 116 U.S. App. D.C. 384, 
$23 F.2d 804 (1963). 


10 Trial counsel’s failure to request the intoxication instruction 
in no way reflects lack of competence in light of appellant’s own 
indication at trial that she was not intoxicated on the date in ques- 
tion. Tr. 77. 
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if a request had been made, denial would have been proper 
in light of there being no direct evidence to support ap- 
pellant’s being intoxicated.” 


IV. Appellant’s sentencing presents no appealable issue 
and was error free. 


(Tr. 114-15) 


Appellant finally argues the case should be remanded 
for resentencing because the judge allegedly indicated 
that he believed consecutive sentences could be imposed on 
the two charges, even though he in fact imposed concur- 
rent sentences. Appellant’s appropriate recourse for seek- 
ing reduction of sentence is not by appeal to this Court 
but by filing an appropriate motion with the trial court.” 
Moreover, whether or not Judge Youngdahl actually be- 
lieved that imposing consecutive sentences would have been 
legally permissible is irrelevant in light of the fact that 
he imposed concurrent sentences and indicated that the 
sentence amount was the very minimum he could impose 
under the circumstances. 


11 Heideman v. United States, 104 U.S. App. D.C. 128, 259 F.2d 
948 (1958), cert. denied, 359 U.S. 959 (1959); see Levine v. United 
States, 104 U.S. App. D.C. 281, 261 F.2d 747 (1958). 


12 FR. Crim. P. 35. 


8 
CONCLUSION . 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
THOMAS LUMBARD, ’ 
CLARENCE A. JACOBSON, 

Assistant United States Attorneys. 
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